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EX PARTE OR LA,.e f'lEO

OOCKETFILE COpyORIGINAL
FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

Honorable Don~
House of Representatives
339 cannon House Office Building
washington, D.C. 20515-4207

Dear Congressman SUIld:luist:

Thank you for your letter on behalf of Mr. Olarles E. Grissan, regarding
inplementati.on of the progranming acoess provisions of the cable Television
Consurer protection and eatpetition Act of 1992 (1992 cable Act) •

section 19 of the 1992 cable Act ad:is new section 628 to the camunications
Act of 1934, as emended, to prohibit unfair or discriminatory practices in
the sale of video programni.ng. The elq)ressed intent of this provision is to
foster the developnent of eatpetition to cable syst.ems by increasing other
nultichannel video progranming distr!bJtors' access· to programning. In our
First; Report. and Orrier in Nt! Docket No. 92-265, adopted ~il 1, 1993, an::i
released April 30, 1993, the camdssion adopted inpleaenting regulations for
section 19. In so doing, the camdssion endeavored to follow the plain
language of the statute, as infox:med by the legislative history, and to
effectuate its reading of Coogressional intent based on its own~ and
expertise, in light of all cCmnents received.

In particular, the camdssion concludes in the First RePort and orner that
price discrimination will be deemed to occur if the difference in the prices
charged to carpeting distributors is not elq)lained by the factors set forth
in the statute, which generally involve (1) cost differences at the wholesale
level in providing a program service to different distr!bJtors; (2) volume
differences; (3) differences in creditworthiness, financial stability an::i
character; and (4) differences in the way the progranming service is offere4.
The carmi.ssion concluded that these factors will penni.t sufficient latitude
for legitimate and justifiable pricing practices Carm:>n to a dynamic and
carpetitive marketplace. While any differential in the price paid by one
distributor as carpared with that paid by its carpet:itor
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Honorable Don Sun<::k::pist 2.

result in hann. The camdssion also concludes, however, that the plain
language of the statute requires cooplaints filed pursuant to the general
prohibitions of section 628 (b) regarding unspecified unfair practices IWst
deroonstrate that an alleged violation had the purpose or effect of hindering
significantly or preventing the cooplainant fran providing progranming to
subscribers or consumers.

In aantion, the First pa;mt and On1er a<:iq)ts a streamlined cooplaint
process. The camdssion's rules will encourage programners to provide
relevant infonnation to distributors before a cooplaint is filed with the
Ccmnission. In the event that a programner declines to provide such
infonnation, it will be sufficient for a distributor to su1:rnit a swom
cooplaint alleging, based upon infonnation and belief, that an inpennissible
price differential exists. With respect to eatplaints alleging price
discrimination, the burden will be placed on the programner to refute the
charge by presenting evidence of the actual price differential and its
justifications for that differential. The cooplaining distributor will then
have an owortunity to reply.

With respect to exclusive contracts, the First P4:xnt and Orti& detennines
that exclusive arrangements between vertically integrated programners and
cable operators in areas not served by a cable operator are illegal and may
not be justified under any circumstances. The First Report and Order also
holds that exclusive contracts in areas served by cable (except those
entered into prior to June 1, 1990) may not be enforced unless the camdssion
first deter.mines that the contract serves the public interest. These
deter.minations will be made on a case-by-case basis, following the five
public interest factors set out in the statute.

For your reference, I have enclosed a copy of the press release, which
includes a detailed sunmary of the camdssion's action in this proceeding.
Thank you for your interest in this matter.

Sincerely,

A7-)'~
RoyJ. Stewart
Olief, Mass t-alla Bureau
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~hairman

Federal Communication Commission
Office of congressional and Public Affairs
1919 M Street NW
Washington, DC 20554

Dear Chairman:

I'm writing to you on behalf of my constituent, Mr. Charles E.
Grissom, the General Manager of the Duck River Electric Membership
Corporation in Shelbyville, Tennessee.

Mr. Grissom has contacted me regarding the FCC'S notice of
proposed rule making and Section 19 programming access provisions
of the cable bill. I'm enclosing a copy of his letter for your
review.

Thank you for your time and attention. Please mention my
constituent's name in any return correspondence.

With regards,

~~~~~trl.rsstt, M. C •
DKS:sb
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1411 MADISON STREET P. O. Box 89
SHELBYVILLE. TENNESSEE 37160

PHONE 615 684-4621

February 2, 1993

The Honorable Don Sundquist
United states Hou.e of Representatives
438 Cannon House
Washinqton, DC 20515

Dear Congressman Sundquist:

I all writinq you to' express my concern about the F.d.ral
camaunications co..ission's Notice of Proposed Rule Makinq
(NPRKl that was released on Deceaber 24, .pecifically as it
perta nsto the section 19 proqramainq aCQess provisions of
the recently-passed cable bill. .

I am General llanaqer of Duck River Electric Membership
corporation, a consuaer-owned, not-for-profit rural
cooperative that provides electric service to lIOre than
48,000 consumers in south central Tenn.ss.e. In our part of
Tennessee, th.re are many cOlUluaers for whom cabl. service is
unavailable due to their remoten.s.. The only way these
consuaers can r.ceive television i. by usinq a home sat.llite
dish. Until now, th.se home satellite dish owners have been
pay-inq discrainatorily hiqh rates for auch of the .
progrUlllinq th.y receive over their diah. The cost for this
programminq to haae satellite dish distributors is on averaqe
five taes more than what cable operators pay for it--a
difference in price that is completely unjustifiable.

This cooperative, alonq with hundreds of utilities like
it around the country, worked lonq. and hard to secure the
inclusion of the cable bill's Section 19 proqramminq acc.ss
provisions in order to protect our consum.rs from the cable
indUStry's price-qouqinq. When the bill passed, we were
understandably pleased and hopeful that the discrimination
would stop.

This is whf w. are concerned by the tone of the FCC's
NPRH on the subJect. The FCC s.... to have sOlle difficulty
understandinq Conqress' intentions reqardinq the cable bill.
The dutI you charged the FCC with is simple: to issue rules
that wi 1 encouraq. competition in the video marketplace by
brinqinq an end to the already-exi.tinq monopolistic pricinq
practices of aany cable-owned proqraJlDlers. Despite this
clear mandate, the FCC issued an NPRM that doesn't even admit
that price discrimination exists.

The reality of this price discrimination for our
consumers really is a dollar-and-cents issue. And it is
completely unnec.ssary; it costs cable-owned proqrammers and
satellite carriers no more to serve the rural home dish
market than the urban cable market.



I urge you to review the NPRM issued by the FCC on
December 24, and help us ensure that rural residents of
Tennessee are protected against price discrimination by
lending your voice to our objection to this NPRM. I hope you
will encourage the FCC to co.pletely fulfill their dutI to
you and the citizens of this nation by issuing regulat ons
which will encourage competition in the video market~lace and
bring an end to the unjustifiable discrimination aga1nst the
non-cable video ..rketplace by cable-owned programmers. On
behalf of the thousands of hoae satellite dish owners living
in rural Tennessee, I thank you for your support.

Sincerely, ~ .' .

~~
Charles E. Grissom
General Manager

CEG/kba


